Form 2   Defendant’s reply
(Clause 26)

  

Instructions for completing this form
All defendants must complete Parts 1, 2, 7, 9 and 10 of this form. Part 8 of the form only needs to be completed where there is more than one defendant. 

You must complete and submit the remaining Parts of the form which are relevant to the claim made against you.

You must create a covering index which lists the Parts of the form which you have completed and which identifies those Parts of the form which have not been completed.

Where the form indicates that material must be attached to the Reply, you should number each attachment sequentially and identify the number of that attachment in the relevant answer. You must also list the attachments in the covering index.

Where you require further information from the claimant in order to answer a particular question, you must state this in your answer and specify what information you require in order to answer the question.

You have a continuing obligation to provide information and update your answers as new information becomes available.

If you answer a question with “Do Not Know” and you are undertaking further investigations you must clearly indicate this and state when you expect those investigations to be complete. Once complete you must update your answer and the information in the form as soon as practicable.

You are not required to obtain and provide material (such as expert reports) with this form, except where the form indicates that specific material is required to be attached.

By providing comprehensive answers to the questions in this form, the plaintiff and other defendants will be able to make an assessment of the answers provided and will then be able to make a decision as to whether further material (such as documentary evidence or an expert report) is required to assess your defence. Where further material is required by a claimant or other defendant, you must provide that further material as soon as practicable.

Where this form requires you to summarise the type of evidence on which you intend to rely to support your position, you must describe that evidence in sufficient detail for the plaintiff and other defendants to fully understand the basis of your position. A response that refers to material in general terms which may be obtained through other processes (such as discovery or interrogatories) is not considered adequate.

The term “evidence” in this form includes statements of witnesses, documents over which you have custody or control, documents you have obtained from third parties, verified answers to interrogatories provided in other claims and expert reports.

In some cases the form requires you to attach evidence. Where the form indicates that evidence must be attached you are only required to provide evidence that is available to you at the time you complete this form. You are, however, required to provide details of all evidence that you are aware of or that is reasonably discoverable by you. You should indicate if you intend on obtaining further evidence (such as an expert report). If so, you should specify when you expect to receive the further evidence.

If you are the insurer for a person against whom the claim is made you must complete this form and construe a reference to you as a reference to the insured. If you do not know the answer to any of the questions because you have been unable to obtain this information specify this and indicate whether you expect that further information will become available to you, and if so when. You should update your answer at that time.

Part 1   Defendant details
Name of defendant: 

ABN/ACN:

Postal address:

Address for Service:

Email address:

Phone:

Fax:

Name of claimant:

Date of service of the statement of particulars on you:

Were proceedings commenced against you directly by the claimant or are you a cross-defendant?

Have you made any cross-claims in this matter? If yes, list those cross-defendants.

Do you need to inspect particular premises or a place where the exposure is alleged to have occurred in order to respond to the claimant’s claim? If yes, please specify those premises.

Note.  

Where a request to inspect premises or a place is made, you still must answer all of the questions in this reply.

Part 2   Diagnosis of the claimant’s injury
2.1  Do you admit that the claimant has the alleged condition?

2.2  Do you accept the medical evidence on the claimant’s diagnosis that the claimant has provided with his or her Statement of Particulars? If you only accept some of the evidence provided by the claimant, specify those parts which you accept.

2.3  Do you admit that the alleged condition was caused by exposure to asbestos?

2.4  Do you admit that the claimant has the disabilities claimed? If you only admit that the claimant has some of the disabilities claimed please specify which disabilities you admit the claimant suffers from.

2.5  If you did not answer yes to questions 2.1 to 2.4, do you have any medical evidence to support your position? Attach the evidence. If you do not have evidence to support your position but you have arranged for such evidence to be obtained you should indicate when you expect to receive this evidence and provide that evidence as soon as it is received.

Part 3   Response to claim relating to employment
  

To be completed by a defendant who is alleged to have employed the claimant.
Note:  

If the claimant alleges that his or her condition was caused by exposure to asbestos which occurred as a result of contact with another person whom the claimant alleges was employed by you, you should also complete this Part. 

In so doing you should construe a reference to the claimant as a reference to the person who it is alleged you employed except in relation to questions 3.7 to 3.13 where you should answer each question with respect to both the claimant and the person you employed.

3.1  Do you admit that you employed the claimant, as alleged? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.2.

If no, set out the basis on which you do not admit that you employed the claimant. What evidence do you have and what evidence do you intend to obtain to contradict the claimant’s or other defendant’s version of events? If you know who employed the claimant during the period, identify that person. Any evidence which you have at present should be attached to this form.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Any evidence which you have at present should be attached to this form.

3.2  Did you occupy or control the premises at which the claimant alleges he or she was exposed to asbestos? 

	Yes
	□
	No
	□
	Do not know
	□


If you answered yes to this question you must also complete Part 4 of this form.

If you do not know or do not admit the allegation, on what basis do you assert that you do not know or do not admit to the allegation? Summarise the type of evidence on which you intend to rely to support your position.

3.3  Do you admit that the time period during which the claimant is alleged to have been employed by you is correct? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.4.

If no: 

(a)  do you admit that you employed the claimant in another period and, if so, what period?

(b)  what evidence do you have to support this admission?

If you do not know or do not admit you employed the claimant in any period, on what basis do you assert that you do not know or do not admit that you employed the claimant? Do you have any evidence to contradict the claimant’s allegation?

Attach all relevant evidence.

3.4  Do you admit that the claimant was exposed to asbestos in the course of or arising out of employment by you? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.5.

If no, on what basis do you dispute the claimant’s allegation that he or she was exposed to asbestos arising out of or in the course of employment by you. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

3.5  Do you agree with the claimant’s description of: 

(a)  the circumstances in which exposure occurred (including the duties or activities engaged in by the claimant and the frequency with which exposure occurred); 

	Yes
	□
	No
	□
	Do not know
	□


(b)  the intensity and duration of exposure; 

	Yes
	□
	No
	□
	Do not know
	□


(c)  the products to which the claimant was exposed? 

	Yes
	□
	No
	□
	Do not know
	□


If you answered yes to all of the above questions, proceed to question 3.6.

If you answered no to one or more of the above questions, set out the basis on which you disagree with the claimant’s description for each question to which you answered no. Summarise the type of evidence on which you intend to rely to support your position.

If you answered that you do not know the answer to one or more of the above questions, do you have any evidence to contradict the claimant’s allegation? If so, summarise the type of evidence on which you intend to rely to support your position.

3.6  Do you admit that you knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury (either of the kind suffered by the claimant or other personal injury) at the time of the alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 3.7 (although you may provide further information on your knowledge at the time of the alleged exposure if you consider this to be relevant).

If no, set out in detail your basis (including the evidence on which you intend to rely) for not admitting that you had such knowledge, including references to any decided cases which support your position.

3.7  Do you admit that you owed a common law duty of care to the claimant as an employer during the period of alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 3.8.

If no, on what basis do you claim that you did not have a duty?

3.8  Regardless of whether or not you admit that you had a duty, did you discharge the common law duty to the standard of a reasonable person, for example, by having a safe system of work, by providing instructions on the safe use and handling of asbestos or by taking reasonable precautions? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, set out the basis on which you assert that you discharged your duty and provide detailed information concerning the steps taken which you consider discharged the duty of care. Summarise the type of evidence on which you intend to rely to support your position.

If no, proceed to question 3.9.

If you do not know, do you have any evidence to contradict the claimant’s allegation? If so, summarise the evidence on which you intend to rely to support your position.

3.9  Do you admit that you owed a statutory duty to the claimant as an employer or otherwise during the alleged period of exposure? 

	Yes
	□
	No
	□
	Do not know
	□


Note:  

A statutory duty may otherwise arise if you: 

•  employed persons in the premises where the claimant was carrying out the work that he or she alleges exposed him or her to asbestos;

•  the premises at which you were carrying out work were a factory within the meaning of the Factories and Shops Act 1912 or the Factories, Shops and Industries Act 1962;

•  a person was carrying out building or construction work within the meaning of the Construction Safety Act 1912;

•  the claimant was engaged in building or construction work within the meaning of the Construction Safety Act 1912.

If yes, proceed to question 3.10.

If no or do not know, on what basis do you claim that you did not have a duty?

3.10  Do you admit that you failed to discharge the statutory duty said to apply to you? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.11.

If no, set out the basis on which you assert that you discharged your duty and provide detailed information concerning the steps taken which you consider discharged the duty of care. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? If so, summarise the type of evidence on which you intend to rely to support your position.

3.11  Do you admit that your breach of duty (whether common law or statutory) is a cause of the alleged asbestos related injury? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.12.

If no, set out the basis of your argument as to why you do not admit the breach caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? If so, summarise the type of evidence on which you intend to rely to support your position.

3.12  Regardless of whether you admit that the claimant has an asbestos related injury, whether or not you admit that you owed a duty (whether common law or statutory) or whether or not you admit that you breached that duty, do you admit that the conduct alleged by the claimant to have been engaged in by you is a cause of the asbestos related injury alleged by the claimant? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 3.13.

If no, set out the basis of your argument as to why you do not admit that the conduct caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? If so, summarise the type of evidence on which you intend to rely to support your position.

3.13  Do you intend to rely on any other defence which you say defeats the claimant’s claim in whole or in part (such as a limitation defence or that the risk of injury to the claimant was not foreseeable)? 

	Yes
	□
	No
	□


If no, proceed to Part 4.

If yes, provide details of that defence and summarise the type of evidence on which you intend to reply.

Part 4   Response to claim as an occupier
  

To be completed by a defendant who is alleged to have occupied premises at which the claimant was alleged to have been injured
Note:  

1   If you answered yes to question 3.2, you must also complete this Part. If you also employed the claimant, and have completed all of Part 3, you only need to answer questions 4.1–4.4, and 4.7 to 4.10.

2   If the claimant alleges that his or her injury was caused by exposure to asbestos which occurred as a result of contact with another person whom the claimant alleges was exposed to asbestos at premises occupied or controlled by you, you should also complete this Part. In completing this Part you should construe a reference to the claimant as a reference to the person who it is alleged you employed except in relation to questions 4.7 to 4.12 where you should answer each question with respect to both the claimant and the person you employed.

4.1  What are the premises to which the claim relates?

4.2  Do you admit that you occupied or controlled the premises at the time of the alleged exposure? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 4.3.

If no, what evidence do you have and what evidence do you intend to obtain to support your position? If you know who occupied the premises during the period, identify that person. Any evidence which you have at present should be attached to this form.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Any evidence which you have at present should be attached to this form.

4.3  Do you admit that you occupied the premises for the whole of the period during which exposure is alleged to have occurred? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 4.4.

If no: 

(a)  for what period do you admit that you occupied the premises?

(b)  what evidence do you have to support this admission?

If you do not know or do not admit you occupied the premises during any period, on what basis do you assert that you do not know or do not admit that you employed the claimant? Do you have any evidence to contradict the claimant’s allegation.

Any evidence which you have at present should be attached to this form.

4.4  Do you admit that the claimant was exposed to asbestos at the premises occupied or controlled by you? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 4.5.

If no, on what basis do you dispute the allegation that the claimant was exposed to asbestos at premises controlled or occupied by you? Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

4.5  Do you agree with the claimant’s description of: 

(a)  the circumstances in which exposure occurred (including the duties or activities engaged in by the claimant and the frequency with which exposure occurred); 

	Yes
	□
	No
	□
	Do not know
	□


(b)  the intensity and duration of exposure; 

	Yes
	□
	No
	□
	Do not know
	□


(c)  the products to which the claimant was exposed? 

	Yes
	□
	No
	□
	Do not know
	□


If you answered yes to all of the above questions, proceed to question 4.6.

If you answered no to one or more of the above questions, set out the basis on which you disagree with the claimant’s description for each question. Summarise the type of evidence on which you intend to rely to support your position.

If you answered that you do not know the answer to one or more of the above questions, do you have any evidence to contradict the claimant's allegation? Summarise the type of evidence on which you intend to rely to support your position.

4.6  Do you admit that you knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury (either of the kind suffered by the claimant or other person injury) at the time of the alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 4.7 (although you may provide further information on your knowledge at the time of the alleged exposure if you consider this to be relevant).

If no, set out in detail your basis (including the evidence on which you intend to rely) for not admitting that you had such knowledge, including references to any decided cases which support your position.

4.7  Do you admit that you owed a common law duty of care to the claimant as an occupier during the period of alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 4.8

If no, on what basis do you claim that you did not have a duty?

4.8  Regardless of whether or not you admit that you had a duty, did you discharge the common law duty to the standard of a reasonable person, for example, by providing instructions on the safe use and handling of asbestos or by taking reasonable precautions? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, set out the basis on which you assert that you discharged your duty and provide detailed information concerning the steps taken which you consider discharged the duty of care. Summarise the type of evidence on which you intend to rely to support your position.

If no, proceed to question 4.9.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

4.9  Do you admit that you owed a statutory duty to the claimant as an occupier or otherwise during the alleged period of exposure? 

	Yes
	□
	No
	□
	Do not know
	□


Note:  

A statutory duty may otherwise arise if you: 

•  employed persons in the premises where the claimant was carrying out the work that he or she alleges exposed him or her to asbestos;

•  the premises at which you were carrying out work were a factory within the meaning of the Factories and Shops Act 1912 or the Factories, Shops and Industries Act 1962;

•  a person was carrying out building or construction work within the meaning of the Construction Safety Act 1912;

•  the claimant was engaged in building or construction work within the meaning of the Construction Safety Act 1912.

If yes, proceed to question 4.10.

If no or do not know, on what basis do you claim that you did not have a duty?

4.10  Do you admit that your breach of duty (whether common law or statutory) is a cause of the alleged asbestos related injury? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 4.11.

If no, set out the basis on which you assert that you discharged your duty and provide detailed information concerning the reasons why you do not admit the breach of duty caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

4.11  Regardless of whether you admit that the claimant has an asbestos related injury, whether or not you admit that you owed a duty (whether common law or statutory) or whether or not you admit that you breached that duty, do you admit that the conduct alleged by the claimant to have been engaged in by you is a cause of the asbestos related injury alleged by the claimant? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 4.12.

If no, set out the basis of your argument as to why you do not admit that the conduct caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

4.12  Do you intend to rely on any other defence which you say defeats the claimant’s claim in whole or in part (such as a limitation defence or that the risk of injury to the claimant was not foreseeable)? 

	Yes
	□
	No
	□


If no, proceed to Part 5.

If yes, provide details of that defence and summarise the type of evidence on which you intend to rely to support your position.

Part 5   Response to claim as a manufacturer or supplier of asbestos
  

To be completed by a defendant who is alleged to have manufactured or supplied asbestos which has injured the claimant. This includes products which are manufactured or supplied as part of plant or equipment.
Note:  

If the claimant alleges that his or her injury was caused by exposure to asbestos which occurred as a result of contact with another person whom the claimant alleges was exposed to asbestos manufactured or supplied by you, you should also complete this Part. In completing this Part you should construe a reference to the claimant as a reference to the person who it is alleged was exposed to the product manufactured or supplied by you.

5.1  What are the asbestos products to which is it alleged that the claimant was exposed as set out in the claimant's statement of particulars?

5.2  Do you admit that you manufactured or supplied those products at any time? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 5.3.

If no, on what basis do you assert that you did not manufacture or supply those products? If you know who supplied or manufactured those products, identify that person. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.3  Do you admit that the claimant was exposed to products manufactured or supplied by you in the circumstances alleged by the claimant or otherwise. 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 5.4.

If no, on what basis do you disagree with the claimant’s version of events? Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.4  What was the composition of each asbestos product you admit to manufacturing or supplying, including the type and quantity of asbestos?

5.5  Do you agree with the description of: 

(a)  the circumstances in which exposure occurred (including the duties or activities engaged in by the claimant and the frequency with which exposure occurred); 

	Yes
	□
	No
	□
	Do not know
	□


(b)  the intensity or duration of exposure? 

	Yes
	□
	No
	□
	Do not know
	□


If you answered yes or do not know to both of the above questions, proceed to question 5.6.

If you answered no to one or both of the above questions, set out the basis on which you disagree with the claimant's description. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.6  Do you admit in the period alleged that you failed to provide to the persons who used your products instructions as to the steps to be taken to handle asbestos in a safe manner or warnings as to the risks associated with asbestos? 

	Yes
	□
	No
	□


If yes, proceed to question 5.7.

If no, set out in detail the instructions or warnings which you say were provided, including details on how or by what means those instructions were conveyed to the user of the product. Specify for each relevant product the date on which you claim that warnings or instructions first appeared. Summarise the type of evidence on which you intend to rely to support your position.

5.7  Do you admit that you owed a common law duty of care to the claimant during the period of alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 5.8.

If no, why do you believe that you did not have a duty?

5.8  Do you admit that you knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury (either of the kind suffered by the claimant or other person injury) at the time of the alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 5.9 (although you may provide further information on your knowledge at the time of the alleged exposure if you consider this to be relevant).

If no, set out in detail your basis (including the evidence on which you intend to rely) for not admitting that you had such knowledge, including references to any decided cases which support your position.

5.9  Do you admit that you failed to discharge your common law duty of care to the standard of a reasonable person? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 5.10.

If no, provide a detailed response setting out how you discharged the duty to the standard of a reasonable person, for example, by providing instructions on the safe use and handling of asbestos or by providing warnings. Provide a detailed description of those measures and summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.10  Do you admit that your breach of duty of care is a cause of the alleged asbestos related injury? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 5.11.

If no, provide detailed information concerning the reasons why you do not admit the breach of duty caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.11  Regardless of whether or not you admit that the claimant has an asbestos related injury, whether or not you admit that you owed a duty of care and whether or not you admit that you breached any duty of care, do you admit that the conduct alleged by the claimant to have been engaged in by you (in particular the manufacture or supply of the products) is a cause of the asbestos related injury alleged by the claimant? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 5.12.

If no, provide detailed information concerning the reasons why you do not admit the conduct caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

5.12  Do you intend to rely on any other defence which you say defeats the claimant’s claim in whole or in part (such as a limitation defence or that the risk of injury to the claimant was not foreseeable)? 

	Yes
	□
	No
	□


If no, proceed to Part 7.

If yes, provide details of that defence and summarise the type of evidence on which you intend to rely to support your position.

Part 6   Response to other claims
  

This part is to be completed by a defendant who does not fit within the categories in Part 3, 4 or 5. You do not have to complete this Part if you have completed Part 3, 4 or 5.
6.1  Do you admit that the claimant was exposed to asbestos in the manner alleged by the claimant? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 6.2.

If no, on what basis do you dispute the claimant’s allegation that they were exposed to asbestos in the manner alleged. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant's allegation? Summarise the type of evidence on which you intend to rely to support your position.

6.2  Do you agree with the claimant’s description of: 

(a)  the circumstances in which exposure occurred (including the frequency with which exposure occurred)? 

	Yes
	□
	No
	□
	Do not know
	□


(b)  the intensity and duration of exposure? 

	Yes
	□
	No
	□
	Do not know
	□


(c)  the products to which the claimant was exposed? 

	Yes
	□
	No
	□
	Do not know
	□


If you answered yes to all of the above questions, proceed to question 6.3.

If you answered no to one or more of the above questions, set out the basis on which you disagree with the claimant’s description for each question. Summarise the type of evidence on which you intend to rely to support your position.

If you answered that you do not know the answer to one or more of the above questions, do you have any evidence to contradict the claimant's allegation? Summarise the type of evidence on which you intend to rely to support your position.

6.3  Do you admit that you knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury (either of the kind suffered by the claimant or other person injury) at the time of the alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 6.4 (although you may provide further information on your knowledge at the time of the alleged exposure if you consider this to be relevant).

If no, set out in detail your basis (including the evidence on which you intend to rely) for not admitting that you had such knowledge, including references to any decided cases which support your position.

6.4  Do you admit that you owed a duty to the claimant (either common law or statutory) during the period of alleged exposure? 

	Yes
	□
	No
	□


If yes, proceed to question 6.5.

If no, on what basis do you claim that you did not have a duty?

6.5  Regardless of whether or not you admit that you had a duty, did you discharge the duty? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, set out the basis on which you assert that you discharged the duty and provide detailed information concerning the steps taken which you consider discharged the duty. Summarise the type of evidence on which you intend to rely to support your position.

If no, proceed to question 6.6.

If you do not know, do you have any evidence to contradict the claimant's allegation? Summarise the type of evidence on which you intend to rely to support your position.

6.6  Do you admit that your breach of duty is a cause of the alleged asbestos related injury? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 6.7.

If no, set out the basis for your reasons as to why you do not admit the breach of duty caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

6.7  Regardless of whether you admit that the claimant has an asbestos related injury, whether or not you admit that you owed a duty or whether or not you admit that you breached that duty, do you admit that the conduct alleged by the claimant to have been engaged in by you is a cause of the asbestos related injury alleged by the claimant? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, proceed to question 6.8.

If no, set out the basis for your reasons as to why you do not admit that the conduct caused the injury. Summarise the type of evidence on which you intend to rely to support your position.

If you do not know, do you have any evidence to contradict the claimant’s allegation? Summarise the type of evidence on which you intend to rely to support your position.

6.8  Do you intend to rely on any other defence which you say defeats the claimant’s claim in whole or in part (such as a limitation defence or that the risk of injury to the claimant was not foreseeable)? 

	Yes
	□
	No
	□


If no, proceed to Part 7.

If yes, provide details of that defence and summarise the type of evidence on which you intend to rely to support your position.

Part 7   Insurance
Do you believe that you may be entitled to recover all or part of the damages from your former or current insurer? 

	Yes
	□
	No
	□
	Do not know
	□


If yes, specify the insurer, the type of insurance, the period of cover and whether there is any limit to the cover provided. If you answered that you do not know you should indicate when you expect to be in a position to answer this question.

Part 8   Apportionment of liability among defendants
  

A standard presumption set out in the Table in clause 5 (1) of the Dust Diseases Tribunal (Standard Presumptions—Apportionment) Order 2005 will be used to apportion liability among the defendants if the defendants cannot agree on apportionment. 

A standard presumption will be used to assign a share of liability to each defendant depending on which category it falls into. The standard presumptions vary according to the period in which the exposure occurred and the category of defendant. The Contributions Assessor may vary the standard presumption applying to a claim having regard to the factors set out in clause 5 (5) and (6) of the Order, but the Contributions Assessor may not vary the standard presumptions outside of the permitted range.

Answer the following questions. 

8.1  Into which category should each defendant be placed?

8.2  How should the standard presumptions be varied to take account of the level of knowledge which you believe should be assigned to each Category 2 defendant, (including yourself if relevant)? Set out the basis for your position. 

Note.  

Please note, the standard presumptions have been prepared on the basis that Category 1 defendants are presumed to have had actual knowledge of the risks of asbestos, so it cannot be argued that the presumption should be varied against a Category 1 defendant on the basis of its level of knowledge.

8.3  What level of knowledge should be attributed to each Category 2 defendant, including yourself, as to the risks of asbestos (either of the kind suffered by the claimant or other personal injury) at the time of the alleged exposure? Set out the basis for your position, including references to any cases on which you intend to rely to support your position.

8.4  If other findings have been made in relation to your knowledge of the risks of asbestos at the time of the alleged exposure, provide details of those cases. Do you intend to rely on or dispute those findings? If you intend to dispute those findings, on what basis?

8.5  Should the standard presumptions be varied on the basis of the identity, capacity, size or state of sophistication of a particular defendant (including yourself), including the industry, and nature of the industry in which the defendant was engaged? Set out the basis for your position.

8.6  Should the standard presumptions be varied on the basis of the number of defendants identified in each category as being at fault in connection with the claim? Set out the basis for your position.

8.7  Should the standard presumptions be varied having regard to the steps which a particular defendant (including yourself) took, ought to have taken and/or was capable of taking to minimise the risk of harm? Set out the basis for your position.

8.8  Should the standard presumptions be varied for any other reason? Set out the basis for your position.

8.9  If there are more than two defendants in any one category, are there any particular factors relating to the blameworthiness of those defendants which would justify sharing the apportioned liability between those defendants other than on an equal basis? Set out the basis of your position.

Part 9   Compensation
  

To be completed by all defendants, including cross-defendants 

Provide a detailed response to each question indicating whether you agree with the claimant’s assessment of damages. If you disagree with the claimant’s assessment, you must specify the facts and circumstances on which you rely on to establish your position.

9.1  Are there any other conditions or injuries which you believe contributed to the claimant’s damage? 

	Yes
	□
	No
	□


If yes, specify the other conditions or injuries.

9.2  Set out the facts and circumstances on which you say the level of general damages should be calculated and the amount which should be awarded. Your response should indicate the extent to which you say other conditions or injuries contribute to the claimant's pain and suffering and loss of enjoyment of life, whether you dispute the claimant's evidence as to prognosis and details of any previous awards of the Tribunal which you think are relevant. Summarise the type of evidence on which you intend to rely to support your position.

9.3  Do you agree with the claimant’s assessment of: 

(a)  the alleged per weekly loss;

(b)  the period of time over which such loss is alleged to occur;

(c)  the assessment of the personal expenditure of the claimant?

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to question 9.4.

If no, set out the basis on which you dispute each of the matters set out above. Summarise the type of evidence on which you intend to rely to support your position.

9.4  Do you agree with the claimant’s assessment of the cost of future medical care? 

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to question 9.5.

If no, set out the basis on which you say future medical care should be assessed. Summarise the type of evidence on which you intend to rely to support your position.

9.5  Do you agree with the claimant’s assessment of out of pocket expenses? 

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to question 9.6.

If no, set out the basis on which you say out of pocket expenses should be assessed. Summarise the type of evidence on which you intend to rely to support your position.

9.6  Do you agree with the claimant’s assessment of personal care costs, both past and future? 

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to question 9.7.

If no, set out the basis on which you say personal care costs should be assessed, with particular attention to the nature and level of care required and the cost of that care. Summarise the type of evidence on which you intend to rely to support your position.

9.7  Do you agree with the claimant’s assessment of the cost of services provided to third parties? 

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to question 9.8.

If no, set out the basis on which you say the cost of services provided to third parties should be assessed, with particular attention to the nature of the services and the claimant’s circumstances. Summarise the type of evidence on which you intend to rely to support your position.

9.8  Do you agree with the claimant’s assessment of the cost of home modifications? 

	Yes
	□
	No
	□
	Not applicable
	□


If yes, proceed to Part 10.

If no, set out the basis on which you say the cost of home modifications should be assessed. Set out the evidence on which you intend to rely to support your position.

Part 10   Certification
  

The form must be completed by the defendant’s claims manager or a solicitor acting for the defendant.
I, [name], [position], [company/solicitor’s firm], certify that I reasonably believe on the basis of provable facts and a reasonably arguable view of the law that the defence set out in this reply has reasonable prospects of success if the matter were to be litigated before the Tribunal. 

Claims manager’s or defendant’s solicitor’s signature:

Date:

Title:

Date:

